THE 
NEW JERSEY LAW JOURNAL. 





VOL. XIV. 


JULY, 1891. 


EDITORIAL NOTES. 


Tue New Jersey Law Journat, after having been published for 
thirteen years and a-half by Honeyman & Company, of Somerville, has 
been swallowed up in a corporation, and now the New Jersey Law 
Journal Publishing Company, having purchased the property, busi- 
ness and good will of Honeyman & Co., will publish the New Jrersry 
Law JourRNAL, and is ready to publish any good law book that may be 
offered to the profession by members of the New Jersey Bar. The 
publishing office has been removed to Trenton, to be under the direc- 
tion of Mr. Honeyman, and the office of the editors of the JourNnaL 
remains in Newark as heretofore; and we are promised that the 
JOURNAL shall hereafter be out on time. 


OuR READERS may not care whether the JouRNAL appears promptly 
or not, but it is a serious matter to the editors when it is delayed so 
long after they have written notes of recent cases that in the mean- 
time an opinion is published in the Adlantic Reporter reversing the de- 
cision on the point at issue! Commenting on the decision of the 
Court of Errors in Hinkle v. Camden Safe Deposit and Trust Co., we in- 
sisted that this did not go so far as to hold that an insolvent corpora- 
tion could cut off the lien of employees for wages by executing a 
mortgage after the suspension of business. We had heard that the 
Chancellor had decided that the time of the insolvency was the date 
of the order declaring the insolvency, and the effect of this would be 
to give priority to the mortgage; but this decision had not been re- 
ported and we were unable to speak of it with any certainty. We 
therefore referred to the old cases in the Court of Errors and in the 
Court of Chancery on this subject, The Adlantic Reporter for June 
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3d contaius the Chancellor’s decision. The case is Wright v. Wynockie 
Iron Co., 21. Atl. Rep: 862. The question was whether the effect of 
the amendment of March 31st, 1887, was to provide that the lien of 
laborers should relate back to and have precedence over other liens 
as of the time when their services were rendered. The Chancellor 
held that this was not the purpose of the amendment, but that the 
purpose was to include wages of persons who had left the company’s 
employ as well as those who were still employed at the time of the 
insolvency. 

He said that the amendment made no attempt to change the time 
of the original inception of the lien from that which was fixed by the 
original enactment, and that “that time, by well established practice 
of the court, has been unifermly held to be the time when the court 
examines into the existing condition of the company’s affairs and 
finds that the company is insolvent. The practice is to refuse to in- 
vestigate the financial ability of the corporation at previous periods. 
Bedford v. Machine Co., 16 N. J. Eq. (1 C. E. Gr.) 117; Delaware & 
C. R. R. Co. v. Oxford Iron Co., 33 N. J. Eq. (6 Stew.) 192.” After 
reading this opinion, we have looked again at these two cases, which: 
were cited last month as the basis of our own conclusion, and we find 
that in the former case the court fixed as the time of insolvency the 
day named in the bill as that on which the business was finally sus- 
pended, there being in that case no change in the condition of the 
liens between that day and the date of the adjudication ; but Chan- 
cellor Green said expressly that the statute looks to the suspension of 
business or some overt act by which the insolvency can be ascertained 
and declared, and that the court would refuse to go back to previous 
periods. In the latter case Vice Chancellor Van Fleet refers to this 
case and says the lien takes effect on the date fixed by the decree, 
which was September 6th, 1878, but although this was probably the 
date of the decree itself, this is not a decision that the court could 
not adjudge the insolvency to have occurred when the business was 
suspended. 


Durine THE absence of Mr. Irving Browne, editor of the Albany 
Law Journal, Mr. Seymour D. Thompson, of the American Law 
Review, and Mrs. Myra Bradwell, of the Chicago Legal News, who 
have gone to Europe for the summer, the editors of the New JERsEY 
Law JourNaAtL will both remain in this country and endeavor to keep 
up some knowledge of legal affairs in the minds of lawyers in this 
part of America until the end of the summer vacation. Mr. Browne 
says he has left a very able and brilliant youngish man in charge who 
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has given his honor not to change the politics or religion of the 
Journal during his absence “and to maintain a respectful coincidence 
of opinion with the peculiar notions ” of the editor “on various burn- 
ing topics, such as codification, wife beating and the ‘ Harvard 
system.’ ” 

We shall not attempt, therefure, to take advantage of Mr. Browne’s 
absence to enforce our own views on codification, and yet we shall 
feel at liberty to say what we think of the merits of the Iarvard 
system for men who wish to study law and not merely to practice it. 
This we shall reserve until we have a full report of what the Harvard 
men have said for themselves after the dinner at the Quinquennial 
meeting of the Law School Association on the 20th of June. 


Mr. THompson does not tell us what provision he has made for the 
continuance of the American Law Review in his absence. No doubt 
the other partner, Mr. Leonard A. Jones, of Boston, will take oppor- 
tunity to restore to the Review the distinctly academical flavor it had 
while it was wholly edited in the vicinity of Harvard. Mr. Thomp- 
son is so enthusiastic about his trip that he has told us all about it 
before leaving home, and has given us such full directions as to how 
to go and what to do, and withal urged so strongly every lawyer to go 
likewise, that. it may be there will be few left on this side of the 
water to read the summer numbers of any law magazine. The 
Harvard Law Review does not pretend to come out during the vaca- 
tion, but this word is hardly yet fully understood in New Jersey, and 
we shall go on during the summer if only for the purpose of urging 
the members of the bar not to read any more law during July and 
August than what they find between the covers of this magazine, and 
this we promise shall not be much. 


Tue precision of Vice Chancellor Pitney, in Boid v. Dean, [April 
20, 1891] 21 Atl. Rep. 618, is worthy of special notice as a new applica- 
tion of a legal principle. He held that a voluntary conveyance made 
for the purpose of enabling the grantor to commit a tort with 
impunity, is fraudulent and void as against a creditor by judgment 
founded on the tort so committed. There have also been decisions in 
this State that a voluntary conveyance made after a tort committed 
and before suit brought for it, is void as against a judgment recov- 
ered against the tort. Such was said to be the law by Chancellor 
Runyon in Scott v. Hartman, 26 N. J. Eq. (11 C. E. Gr.) 90, and Vice 
Chancellor Van Fleet in Post v, Stiger, 29 N. J. Eq. (2 Stew.) 558- 
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559, and this proposition is fully supported by the cases cited by the 
Chancellor and the Vice Chancellor. Vice Chancellor Pitney says: 
“The principle which underlies it is that there is nv distinction in 
this respect between a cause of action founded upon tort and one 
founded upon contract. Each are equally entitled to be protected 
against voluntary transfers of property. If this is so, then it seems 
plainly enough to follow that, if a transfer be made for the purpose 
of immunity against torts thereafter to be committed, it is open to 
the same objection as if made to avoid paying future contractural 
obligations. In fact, it seems to me that the party who suffers from 
a tort stands on higher ground in this respect than one who suffers 
from a broken contract, and that the argument from the latter to the 
former is @ fortiori, since he who contracts with another does so vol- 
untarily, and with opportunity to inquire and investigate into the 
responsibility and reliability of his debtor, while the sufferer from 
tort has no such opportunity to avoid injury.” 

For authority he referred to 2 Rolle, Abr. 34, cited in Fox v. Hills, 
1 Conn. 303, and to State v. Burkeholder, 30 W. Va. 593, 5 S. E. 
Rep. 439. He distinguished ex parte Mercer, L. R. 17 Q. B. Div. 
290, as a case in which there was no intent to defraud and in which, 
as a matter of fact, the settlement was reasonable and one which the 
husband ought to have made upon his wife. 

To the objection that the grantee was not shown to have partici- 
pated in a fraudulent design, the Vice Chancellor answered that this 
is of no consequence where a conveyance is without consideration. 

It was also held in this case that a receiver appointed under suprle- 
mentary proceedings has no interest in the real estate, and that a bill 
filed by him to set aside a fraudulent conveyance of real and personal 
property could only be sustained with respect to the personal property, 
citing Higgins v. Gillisheiner, 26 N. J. Eq. (11 C. E. Gr.) 308, and 
Skinner v. Terhune, 45 N. J. Eq. (18 Stew.) 565. The Vice Chancellor 
said that Miller v. Mackenzie, 29 N. J. Eq. (2 Stew.) 291, did not go so 
far as to overrule the Higgins case with respect to real estate only with 
regard to chattel interests, and he added: ‘I do not think it according 
to the genius of our system of laws to hold that title to land can pass 
by a mere appointment to office by a court, and without any formal 
transfer of the title to be entered upon the record, and form a link in 
its chain,” 
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PERKINS v. MOORESTOWN AND CAMDEN TURNPIKE CO. 
(Court of Chancery of N. J., June 8, 1891.) 


Turn pike—7oll-House in the Highway 
— Estoppel—Injunction.—The title of the 
owner of lands abutting on a turnpike road, 
constructed over a public highway, runs to 
the middle of the road, and the construc- 
tion of a toll gate-keeper’s house within 
the lines of the highway on such owner’s 
half without his consent, is the imposition 
of an additional servitude which will be 
restrained. 

An equitable estoppel is not raised in 
case of such erection unless it appears that 
the land owner has done some act or made 
some representation or by his silence 


rights by such conduct of the owner, has 
expended money on the work so that it 
would be a fraud on them if he is per. 
mitted to maintain his legal rights; nor 
where both parties have equal opportu- 
nities of knowledge and both act in igno- 
rance of the true state of’ the case; nor 
where the owner does not know that the 
land belongs to him and not to the com. 
pany. 

An injunction will not issue to restrain 
the maintenance of a turnpike gate over 
the highway, even if unauthorized by law, 
unless it appears that the complainant 


suffers therefrom some specific injury not 
sustained by the public. 


assumed a position as to his rights incon- 
sistent with his present claim, and that the 
Company, misled as to their respective 


On bill, answer and proof. 
A turnpike company was authorized by statute to construct a turn- 
pike from the village of Moorestown, in the county of Burlington, to 


. the truss bridge over Cooper’s creek, in the county of Camden, which 
turnpike shall be constructed along the public highway from said 
village to said bridge. By the fourteenth section of the charter, the 
company was authorized to erect gates or turnpikes across said road, 
not exceeding three in number, and to demand and receive toll for 
traveling. 

It was alleged that, prior to the acts complained of, the company 
had constructed and maintained at least three gates. 

The complainant was the owner of a farm abutting upon the high- 
way, and the company erected a toll-gate and dwelling-house for the 
toll gatherer within the lines of the road, but on the complainant’s 
side of the road and opposite to his farm. 

Mr. Thomas E. French for the complainant. 

Mr. Israel Roberts for the defendants. 

Green, V. C., delivering the opinion, said: The complainant, the 
owner of the lands adjoining the public highway, was the owner of 
the fee to the middle of the road. Salter v. Jones, 39 N. J. L., (10 
Vr.) 469; Penna. R. R. Co. v. Ayres, 50 N. J. L. (21 Vr.) 660; 
Penna. R. R. Co. v. Ayres, 52 N. J. L. (23 Vr.)405. But it was competent 
for the legislature to authorize the turnpike company to appropri- 
ate the public highway. Wright v. Carter, 27 N. J. L. (8 Dutch.) 76. 
In this case the Supreme Court also decided that the right to erect a 
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house for a toll keeper was necessarily incidental to the power to 
erect and maintain gates or turnpikes for the collection of toll. 
On the case going to the Court of Errors, it was reversed as to this 
ground. The Chief Justice, in State v. Laverack, 34 N. J. L. (5 Vr.) 
201 at p. 208,says he has always understood that the view of the Supreme 
Court touching the legislative right to convert the public highway 
into a tarnpike was concurred in by the higher court, and that the 
point of dissent was with regard to the privilege which had been 
sanctioned of putting the toll-house on the property of the land 
owner. Chancellor Zabriskie, in Freeholders v. Red Bank, 18 N. J. 
Eq. (3 C. E. Gr.) 91, at p. 94, also gives this as his understanding of 
the action of the Court of Errors. See, also, Wuesthoff v. Seymour, 
22 N. J. Eq. (7 C. E. Gr.) 66; Halsey v. Rapid Transit R. R. Co., 50 
Alt. 859, at p. 864. 

The authorities in this state make it clear that the defendant had 
no absolute right under their charter to erect or maintain a dwelling- 
house for the toll-gatherer or any one else upon the lands belonging 
in fee to the owner of adjoining lands. 

On the question of estoppel the Vice Chancellor stated the facts 
and cited Mutual Life Ins. Co. v. Morris, 31 N. J. Eq. (4 Stew.) 583, 
at p. 585, and Ransden v. Dyson L. R. E. v. I. App., 129, at p. 141, 
Lord Cranworth. 

On the question of the three gates he decided that the erection of 
three exhausted the power of the company, and that it could neither 
increase the number nor change the location, citing Griffen v. House, 
18 Johns. 397; People v. Collins, 19 Wend. 56-59; State v. Norwalk 
Turnpike Co.,10 Conn. 157-163; Turnpike v. Hesmer, 12 Conn. 364; 
M..& E. R. R. Co. v. C. R. R. Co. 31 N. J. L. (2 Vr.) 205; but, he 
said, the gate was only an obstruction of the highway and independ- 
ent of the house does not appear to be on the complainant’s land. 
The bill alleges no injury suffered by him which is not suffered by 
the public, and there appears to be no special injury suffered by him 
by reason of his being an adjoining owner. Asa structure on the 
highway not authorized by law the gate is a nuisance, but the rule is 
inflexible that complainant must show some special injury peculiar to 
himself and distinct from the general inconvenience experienced by 
the public to secure the aid of the court by injunction. High on Inj. 
§ 816; Attorney-General v. Utica Ins. Co., 2 Johns. Ch. 371-380; 
Van Wagenen v. Cooney, 15 N. J. Eq. (18 Stew.) 24; Zabriskie v R. 
R. Co., 13 N. J. Eq. (2 Beas.) 314; Board of Health v. N. Y. In. Co., 
2 Dick. Ch. Rep. 1; Van Horne v. Newark Passenger Railway Co. 
(N. J. L. J. for July, 1891.) 
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DANIEL A. VANHORNE v. THE NEWARK PASSENGER RAILWAY CO. 


(Court of Chancery, New Jersey.) 


Public Highways, Easement 
In — Horse Railways—Injunction — Public 
Nuisance.—1. A horse railway, constructed 
in a public highway, by authority of law, 
does not impose a servitude upon the land 
in the highway additional to that for which 
it was originally taken. 

2. When such a railway is constructed in 


a public highway without authority of law, 


it is a public nuisance, because it is an 
invasion of the public easement. 

3. In the latter case there is no invasion 
of the property rights of the owner of the 
fee of the land in the highway, and a court 
of equity will not interfere by injunction, 
at his instance, unless he suffers some spe- 
cial and serious injury from the existence 
of the railway there, distinct from that 
which is suffered by the public at large. 


On order to show cause why injunction shall not issue. 

Mr. Hamilton Wallis tor the complainant. 

Mr. A. Y. Keasbey for the defendant. 

THe CuanceLLor: The complainant, who is the owner of a lot of 
land abutting on Main street, in the city of Orange, seeks, by injunc- 
tion, to restrain the defendant from extending its horse railway through 
Main street, in front of his land. 

He insists that he is the owrer of the fee of the land in Main street, 
in front of and adjoining his lot, to the center of the highway; that 
the defendant is without legislative authority to construct and operate 
the railway in that street and that the construction and operation of 
such railway, over his land in the street, will be an invasion of his pro- 
perty rights which this court will stay by injunction. 

The defendant does not deny the complainant’s ownership of the 
fee of the land in question, but disputes the insistment that it has not 
sufficient legislative authority to extend its railway as proposed, and 
denies that this court will interfere by injunction even if it should 
conclude that noauthority to extend the railway exists. 

The conclusion I have reached precludes the necessity of examin- 
ing the question as to the defendant’s authority to extend its road. I 
will assume for my present purpose, that it does not possess such 
authority. 

The complainant’s right to the land in the street is best described 
in the language of Justice Depue in his opinion in the case of the 
Improvement Company v. Hoboken, 36 N. J. L. 540, (7 Vr.) in the 
Court of Errors and Appeals, where he says: ‘‘ With respect to lands 
over which streets have been laid, the ownership, for all substantial 
purposes, is in the public. Nothing remains in the original proprie- 
tor but the naked fee, which, on the assertion of the public right, is 
divested of all beneficial interest.” 
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In Halsey v. Rapid Transit Street Railway Company, 20 Atlantic 
Rep. 859, Vice Chancellor Van Fleet said: ‘ Lands taken for streets 
are taken for all time, and if taken upon compensation, compensation 
is made to the owner once for all. His compensation is awarded 
upon the basis that he is to be deprived perpetually of his lands. The 
lands are acquired for the purpose of providing a means of free pass- 
age, common to all the people, and consequently may be rightfully 
used in any way that will subserve that purpose. By the taking, the 
public acquire a right of free passage over every part of the land, not 
only by the means in use when the lands were taken, but by such 
other means as the improvements of age and new wants arising out of 
an increase in population or an enlargement of business may render 
necessary.” 

It is subject to the servitude thus described that the complainant 
owns the land now about to be invaded. 

In Morris & Essex R. R. Co. v. Newark, 10 N. J. Eq. (2 Stock.) 
358, Chancellor Williamson, speaking of the burden of a railroad in 
a highway, says: “The easement of the highway is in the public 
although the fee is technically in the adjacent owner. Jt is the easement 
only which is appropriated, and no right or title of the owner interfered with.” 

Following this case is that of Hinchman v. Paterson Horse R. R. 
Co., 17 N. J. Eq. (2C. E. Gr.) 75,in which Chancellor Green des- 
cribed the burden of horse railroads upon highways, as follows: ‘They 
are ordinarily, as in this case, required to be laid level with the sur- 
face of the street, in conformity with existing grades. No excavations 
or embankments to effect the land are authorized or permitted. The 
use of the road is nearly identical with that of the ordinary highway. 
The motive power is the same. The noise and jarring of the street 
by the cars is no greater, and ordinarily less, than that produced by 
omnibuses and other vehicles in ordinary use. Admit that the nature 
of the use, as respects the travelling public, is somewhat variant, but 
how does it prejudice the land-holder? Is his property taken? Are 
his rights as land-holder affected? Does it interfere with the use of 
his property any more than an ordinary highway?” 

It is now established beyond question in this State that a horse rail- 
way does not impose a servitude additional to the public easement 
upon the land in a highway. 

Hinchman v. Paterson Horse R. R. Co., supra; Jersey City and 
Bergen R. R. Co. v. Hoboken R. R. Co., 20 N. J. Eq. (5 C. E. Gr.) 61; 
Paterson and Passaic Horse R. R. Co. v. Paterson, 24 N. J. Eq. (9 C. 
E. Gr.) 158; State v. Laverack, 34 N. J. L. (5 Vr.) 201; Stoudinger 
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v. Newark, 28 N. J. Eq. (1 Stew.) 187; Halsey v. Rapid Transit R. R. 
Co., 20 Atlantic Rep. 859. 

A notable authority, here in point, is the case of the The Citizens’ 
Coach Co. v. The Camden Horse Railroad Co., 33 N. J. Eq. (6 Stew.) 
267, where Justice Magie, in pronouncing the opinion of the 
Court of Errors and Appeals, distinguishes the burden imposed by a 
horse railroad upon a highway from the burden imposed by a steam 
railway. 

Now, if a horse railway is laid in a highway without legislative author- 
ity, what is the situation ? 

The easement of the public without the public’s consent is inter- 
fered with. Nothing is taken from the owner of the fee. The act is 
simply the creation of a public nuisance. 

The remedy against such a nuisance is by indictment or in a proper 
case by suit in equity instituted by the Attorney General. It is 
only where a private person suffers substantial injury from a public 
nuisance, differing from that suffered by the public at large, special to 
him and irreparable by suit for damages, that he may invoke the re- 
straining power of this Court. Van Wagenen v. Cooney, 45 N. J. 
Kq. (18 Stew.) 24, and cases there cited. 

The complainant in the case considered does not show that he will 
suffer special injury from the extension of the defendant’s railway as 
proposed. His position is not as strong as that of the complainant 
in Zabriskie v. The Jersey City and Bergen R. R. Co., 13 N. J. 
Eq. (2 Beas.) 314. In that case Zabriskie was the owner of four va- 
cant lots abutting on the southerly side of Grand street, in Jersey 
City. The Jersey City and Bergen R. R. Co. had authority to build 
its horse railway in the centre of that street, but, instead of so doing, 
constructed it upon the southerly side of the street so near the curb 
that it did not leave room for wagons to load and unload from the 
complainant’s property, or for the complainant to place building ma- 
terials when he should erect houses upon his property, as he presently 
proposed to do. An injunction was refused because the complain- 
ant did not show a present special injury. The Chancellor thought, 
however, that the objections urged would show special injury by the 
running of cars, when the complainant should make use of his lots. 
In Hogencamp v. Paterson Horse R. R. Co., 17 N. J. Eq. (2 C. E. Gr.) 
83, a horse railway was constructed by authority of law in a street built 
over land of which the fee was in the complainant. The complainant’s 
property, abutting on the street, was occupied for business purposes, 
part as a manufactory and store and part as an express office. He 
alleged that he would be specially injured in that the space between 
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the curbstone would be so limited that it would not allow sufficient 
space for ordinary freight and express wagons to stand lengthwise 
across the street when loading and unloading as they had been accus- 
tomed to do. Chancellor Green denied an injunction, remarking that 
the complainant’s allegation of special injury would be material and 
significant if the railway had been constructed without authority and 
had been a public nuisance. 

It has been insisted for the complainant, and with much confidence, 
that the present case is within Broome v. New York & New Jersey 
Telephone Co., 42 N. J. Eq. (15 Stew.) 143, where telephone poles 
were set up without authority of law upon the complainant’s land in 
a highway, and Chancellor Runyon issued a mandatory injunction for 
their removal, because their erection was an unwarrantable invasion of 
the complainant’s property rights. The distinction between the two 
cases lies in the fact that in the present case the horse railway does 
not burden the land with an additional servitude, while the case of 
Broome, the telephone poles were held to add a servitude beyond that 
for which the land had been condemned. Chancellor Runyon said: 
“Tt is enough to say on that head that it does not appear that the 
road board had any power to authorize anyone to set up poles on the 


land of the highway, and thus subject the land to additional servitude 
besides that for which it was condemned.” 

The reason why the erection of telephone poles is regarded as im- 
posing an additional servitude upon land in a highway is well 
stated by Vice Chancellor Van Fleet, in Halsey v. The Rapid Transit 
Street Railway Co., supra. 

The order to show cause must be discharged with costs. 





PATRICK CONVERY v. JOHN H. CONGER. 


Contested Election—Motion to Dismiss Appeal for Defect of Record— 
Bill of Exceptions— Certiorari. 


This was a writ of error to the order of the Supreme Court made 
upon an appeal from the order of the Circuit Court of Middlesex 
County upon a contested election. The order of the Circuit Court 
was made in accordance with the advice given by the Supreme Court 
upon a case stated by the Circuit Court and reported in Conger v. 
Convery, 52 N. J. L. (23 Vr.) 417. 

Mr. Allan H. Strong moved to dismiss the writ of error because of 
irregularities and laches, and especially because no judgment of the 
court below appeared upon the record. He said the bill of excep- 
tions had not been filed there; there was nothing in the records of 
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the Supreme Court except a rule directing the surrender of the office ; 
that no judgment in the Cireuit Court had been brought up to the 
Supreme Court, and that the bill of exceptions had not been filed. 

Deruz, J., said: “ You are dealing with the matter as if it were a 
writ of error to a common law proceeding; in such cases a judgment 
of the court below is necessary; but there is a class of cases in which 
the Court deals with a proceeding that is not strictly according to the 
common law, as, for instance, orders relating to executions or amerce- 
ments.” 

Tue Curer Justice asked for the language of the rule for judg- 
ment referred to, and it was read to him, and he said: “Why do you 
call that a rule for judgment—is it not a judgment? It is not in the 
common law form of a judgment, but this proceeding is not according 
to the common law but according to the statute.” 

Mr, A. V. Schenck objected that the bill of exceptions had not been 
filed, but only brought up here in a printed book—brought up in the 
attorney’s hat, as it were. 

Tue Cuter Justice said that at common law the bill of exceptions 
was brought up by the attorney and was no part of the record sent 
up. It was only by the statute that it was required to be filed. He 
asked: ‘‘ What papers were there in the Supreme Court?” 

Mr. Strong said: ‘ The petition to the Circuit Court. The supple- 
mentary order, ordering possession of the office—not the order 
deciding the case, but a supplementary order in the nature of execu- 
tion. No bill of exceptions was on file.” 

Tue Cuter Justice said: ‘“ This court then has all that there is on 
file in the Supreme Court, but the case was decided on a bill of 
exceptions and papers not on file.” 

Jup@E Drxon said: ‘ Would not the matter be cured by a writ of 
certiorari, alleging a diminution under the 26th rule? This is the pro- 
ceeding for obtaining papers which were before the court. The bill 
of exceptions was undoubtedly in court; the judges are the court.” 

Mr. Strong urged that this was a case in which the utmost diligence 
in prosecuting the appeal should be required, and he urged that the 
appeal be dismissed. 

Jupge Dupve said he did not think a certiorari was necessary, 
though it was the orderly method, but the writ of error would bring 
up all the papers before the Supreme Court. A certiorari would 
certainly accomplish this purpose. I move that appellant have leave 
to apply for a certiorari, returnable in five days, and if this be done, 
this motion to dismiss this appeal be denied, provided that this case 
be brought on at this term.” 
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Mr. Adrain suggested that this bill of exceptions had now been 
filed in the Supreme Court and that this printed book, in fact, con- 
tained the whole case. 

An order was thereupon made that a certiorari be issued, returnable 
forthwith, and that the case be heard on call. 





McKNIGHT v. ROMAINE. 
(Essex Circuit Court, June 6, 1891.) 


Pleading—Practice— Court Has No Power to Strike Out—Affidavit of 
Merits. 


Mr. J. A. Beecher for the motion. 

On motion to strike out an affidavit of a defence under the act of 
1889 and order judgment on plaintiff’s affidavit, showing that there 
is no defence to the suit. 

Depusz, J.: I have no doubt on this subject. This is not a case 
within the statute authorizing the striking out of pleas. The power 
of the court to interfere with the regular course of pleadings and 
order judgment is the special statutory authority conferred by the 
act of 1882, which is the thirty-third section of the Practice act. 

The Practice act regulates the manner in which an issue of fact 
shall be framed. It provides for the return of summons for the 
filing of a declaration for the defendant’s plea, which will raise the 
issues of fact that he proposes to have tried. The Practice act regu- 
lates the times and methods by which that plea shall be filed. It 
shall be filed within thirty days. The defendant is in no default until 
the expiration of thirty days. It shall be filed in accordance with the 
provisions of the Practice act, with an affidavit of merits. 

Now, the question is, what power has the court over a defence, 
except over pleadings that shall be presented in the orderly manner 
prescribed by the Practice act? The time for pleading in this case 
has not been reached. This is the only power the court has to strike 
out—“ that any frivolous plea or demurrer, or sham plea, may be 
stricken out by the court or a judge thereof in term time or vaca- 
tion.” No power is given to the court to strike out any pleading or to 
interfere with the orderly course of a suit at law as provided by the 
Practice act, by ordering a judgment, except in virtue of that pro- 
vision. 

The act of 1889 contains no provision of that sort. It simply regu- 
lates the time when the plaintiff shall be entitled to enter judgment, 
and says that “the plaintiff shall be entitled to judgment thereon at 
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the expiration of ten days from the date of service, unless the defend- 
ant or defendants, his or their agent or attorney, shall, within said 
period of ten days, file with the clerk of the court in which such 
action is pending, an affidavit, to be called an affidavit of merits” 
(specifying what it is); ‘and in case such affidavit shall be so filed, 
the defendant or defendants filing the same shall have thirty days 
from the date of the service of said declaration upon him or them, in 
which to plead or demur to the said action,” ete. 

That act does not reach the question of the abuse of pleading a 
sham plea. The affidavit that the defendant is required to file is 
with a view to getting further time to file his plea. If he files his 
plea within the ten days, complying with the requirements of the 
Practice act, the plea is strictly regular. If he desires further time 
within which to plead, the legislature says he shall have it provided 
he files such an affidavit of merits. There is no provision in the 
statute that authorizes the court to strike out that affidavit. As well 
might the court order judgment immediately on the return of pro- 
cess, on proof that the defendant has no defence, as to do so after the 
affidavit is filed. Nor is it probable that the legislature would pass 
an act of that sort, because, until the pleading is in and until the 
issues that are raised by the defendant’s case are presented by a formal 
plea, it is impossible to tell whether the pleading be a frivolous or 
sham plea or not. For aught that appears in this case, there may be 
a set-off. 

I am clear that the court has no power to strike out this affidavit. 
The plaintiff must wait till the plea is filed. 





HENRY C. WALN v. GEORGE WALN. 


(Court of Errors and Appeals of New Jersey. Opinion filed June, 
1891.) 


Sealed Instrument-— Release Seroll 
for Seal—Consideration—Fraud in Execution 
—A release executed in Pennsylvania with 
a scroll in place of a seal, will be regarded 
as a simple contract in this state, the law 
of the former state not being shown. 

When forgery or fraud in the execution 


of a sealed instrument is the issue, the 
consideration of such instrument can be 
inquired into in a court of law. 

The statute, Kev. 387, pl. 52, opening to 
contest the consideration of a certain sealed 
instrument, does not apply to a release. 


Messrs. Gilbert g Atkinson and Mr. George M. Robeson for plaintiff 


in error. 


Mr. E. W. Arrowsmith and Mr. Frank McDermitt for defendant in 


error, 
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Beastey, Cu. J.: This was a suit on a promissory note made by 
the defendant, George Waln, payable to one Sarah W. Hendrickson, 
who many years after its maturity had assigned it to the plaintiff. 
The sole defence interposed was that the payee of the note, Mrs. 
Hendrickson, whilst she held it had released the debt by a formal in- 
strument under her hand and seal. The reply on the side of the 
plaintiff to this attempted bar was that the so-called release was not 
the deed of Mrs. Hendrickson, and that lady, as a witness, testified 
that the signature to the instrument, as she believed, had not been 
made by her, or by her authority, and that if it were in her hand- 
writing it had been obtained from her by some fraudulent contrivance, 
It will be, therefore, noticed that the issue was whether the writing in 
question was genuine. 

In support of his contention the defendant himself was a witness, 
and having testified to the due execution of the release, was asked on 
cross-examination whether he had paid the money which in the in- 
strument purported to have been paid. The counsel of the defendant 
thereupon objected to the inquiry, on the ground that the considera- 
tion of the instrument could not be inquired into, and the judicial 
reply was, as stated on the record, “ The court rules that the paper 
writing which has been proved by the subscribing witness, is a release 
under seal. Hence the question as to the consideration is overruled.” 
To this decision exception was taken, and its correctness in point of 
law is to be considered and decided by this court. 

We think the ruling of the trial judge was erroneous on two 
grounds : 

It will be observed that its basis was, that the paper in question was 
a release under seal. The record states that the said instrument or 
release had a scroll and not a seal of wax or wafer.. 

Such an instrument was not, of course, a sealed one according to 
the principles of the common law, and it is obvious that the conclu- 
sion of the judge that the release was under seal, was by reason of 
the construction put by him upon the act entitled “ An Act concern- 
ing sealed instruments,” Rev. 387, page 52. These are the words of 
the enactment, ‘that in every action upon a sealed instrument or 
where a set-off is founded upon a sealed instrument, the seal thereof 
shall only be presumptive evidence of a sufficient consideration, 
which may be rebutted as if such instrument was not sealed; and 
that all instruments executed with a scroll or other device by way of 
a scroll, shall be deemed a sealed instrument.” 

The Supreme Court in Braddon vy. Ward, 42 N. J. L. (13 Vr.) 
518, in construing this statute concluded that its first clause did not 
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embrace a release, so that such an instrument still subsists as it did 
at common law. The provision is a transcript of a section ina New 
York statute and the courts of this state have expounded it in the 
same sense. Nor do we think that the subject is open to serious 
debate. The statutory language is perfectly plain, explicit and un- 
ambiguous. It declares with the utmost perspicuity that in two cases 
which it specifies, when the action or set-off is founded on the sealed 
instrument, its consileration may be rebutted. How then is it possi- 
ble for a court to extend the operation of the act beyond the limits 
thus unmistakably demarked? To do so would not be an act of judi- 
cature, but of legislation. In the brief of counsel this construction 
of the statute in the case just cited is challenged, and it is insisted 
that the consideration of a release is disputable, the argument being 
in the language of counsel that it is quite anomalous for legislation to 
submit to inquiry the consideration of a sealed instrument on which 
an action was brought, and to exclude from inquiry, under like con- 
ditions, the consideration of the sealed instrument which was pre- 
sented to extinguish it. 

Even if it were admitted that this criticism is well founded, never- 
theless it is not perceived how it is to avail, as there is no legal pro- 
hibition against the legi8lature creating such an anomaly if it sees fit 
so to do. Such considerations are effectual only in those cases in 
which the legislative purpose has been obscurely expressed; if the 
lawmakers have ordained an absurdity the judiciary has not the power 
to refuse to carry it into effect. By these remarks, however, it is not 
to be understood that this disparagement of this provision read in its 
literal sense is concurred in; in my opinion there are reasons of con- 
siderable cogency why the consideration of specialties constituting 
causes of action should be open to rebuttal, which do not exist in 
favor of a like right with respect to instruments to debar or release 
them. But it would be out of place to discuss the subject, in as much 
as the legislative purpose thus plainly manifested cannot in the least 
degree be affected by the result of such an inquiry. In this particular 
the act in question did not affect the release that was introduced by 
the defendant in this case. 

And similarly when this section of the act in its latter clause de- 
clares, “‘ that all instruments executed with a scroll or other device by 
way of a scroll, shall be deemed a sealed instrument,” we are of the 
opinion that its operation is universal and that neither the context of 
the act nor any reason inherent in the object of the legislation sub- 
jects it to any limitation whatever, and that therefore a release 
executed with a scroll when operated on by this proposition would be 
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a specialty, and of necessity would have to be dealt with in all respects 
as such. 

Nevertheless in our opinion the release which is in instance before 
us was a mere, simple contract and was not a deed. The instrument 
was executed with a scroll in lieu of a technical seal; and such a 
formality would have constituted it a specialty if the transaction had 
taken place within this state. But in point of fact this instrument 
had its origin, not here at home, but in the commonwealth of Penn- 
sylvania, a circumstance that appears to have escaped observation. 
There is no dispute upon the subject, both the defendant himself and 
his subscribing witness testify to the execution of the release in the city 
of Philadelphia. The result of this situation is plainly that at the place 
of its creation this instrument, tested by the evidence in the case, was 
not a specialty, but was merely a simple contract. There was no 
offer made at the trial to show what the law of Pennsylvania was, 
and consequently, according to the general rule of law, and which 
rule has been repeatedly recognized and applied by our own courts, 
the inference juris et de jure, is that the system there prevalent was 
that of the common law. Undeniably, therefore, when it appeared 
that the release in question had affixed to it a scroll in place of a seal 
and had been executed in the city just mentidned, such an instrument, 
not being a specialty, was void if it was destitute of a legal considera- 
tion. And that was what the plaintiff in this case sought to prove, 
that the instrument at the time of its creation was without legal 
vitality. And it seems to this court that he had the right to do this, 
for it is not supposed that any person will contend that the statute 
of this state establishing scrolls as equivalent with seals has any ex- 
territorial force, or that it has the efficacy of converting an instru- 
ment nugatory at the place of its origin into one of a binding 
obligation when brought for the uses of a trial within the territory of 
this state. It is not perceived that there is any ground for maintain- 
ing that any contract, void or violable, according to the lex loci con- 
tractus, becomes valid and incontestible by its importation into another 
jurisdiction ; we think, therefore, that the defence in this case had the 
right to investigate the truth of the statement of this release with 
respect to its consideration. 

But it is proper, and it may be important, as the case is to be tried 
again, to say that even on the assumption that the instrument in 
question was, in point of law, a specialty, the testimony offered touch- 
ing its consideration should not have been rejected; it is certainly 
true in a court of law, when unassisted by a statute, neither the exist- 
ence nor the bona fides of the consideration of a specialty can be 
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drawn in question for the purpose of defeating the instrument on that 
ground; but we also think that when the issue is as to the fact of the 
execution of the instrument, as for example, whether the name of the 
alleged maker is forged or that it was fraudulently obtained by a 
substitution of paper or otherwise, in such an inquiry the absence or 
the character of the asserted consideration may be shown as an im- 
portant part of the inquiry. ‘The rule is that the want of considera- 
tion cannot be shown for the purpose of destroying the legal effect of 
the specialty, but that it can be shown to prove that it has no legal 
existence. In such inquiries the non-existence of a consideration has 
always, in every trial of the subject, been considered as a factor of 
prime importance. 

In the case of Den v. Shotwell, 23 N. J. L (3 Zab.) 471, Chief 
Justice Green, after stating the principle that evidence is not admis- 
sible to show the consideration to be essentially different from that 
recited in the deed in order to defeat the effect and operation of the 
conveyance itself, says: ‘‘ but this rule has never been extended to 
prevent a party from showing that the deed is void for fraud or 
illegality ;” see also Lessee of Ridway v. Underwood, 4 Wash. C. C. 
R., 129; 4 Id. 139; Garretson v. Kane, 27 N. J. L. (8 Dutch.) 209. 

It is not necessary to discuss the other exceptions; it would seem 
that most, if not all, of the other testimony that was rejected should 
have been admitted. 

Let judgment be reversed and a venire de novo issue. 





VAN HORN v. VAN HORN. 


Case for Malicious Injury to Business—Slander—Limitations—Res 
Judicata. 


A declaration which sets forth that the defendant injured the plain- 
tiff in her business by malicious acts, among which were false state- 
ments concerning her credit, was upon general demurrer held to be 
good, 52 N. J. L. (23 Vr.) 284. Afterwards the defendants pleaded the 
statute of limitations, appropriate only to actions for words. Held 
on demurrer to this plea that the earlier adjudication in this court 
having settled that this declaration was not for slander, that question 
cannot again be litigated on this record. 

Opinion by Garrison, J. 

Mr. Robt. H. McCarter for plaintiff. 

Mr. Samuel Kalisch for defendant, 
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THE ESSEX PUBLIC ROAD BOARD, PLAINTIFF IN ERROR, v. JACOB SKINKLE, 
DEFENDANT IN ERROR, 


(Supreme Court of the United States.) 


Compromise and Settlement 
of Taxes and Assessments—Con- 
stitution—Retrospective Legislation.—An as- 
sessment is not a contract in the sense in 
which the word is used in the constitution 
of the United States, and whether rights 
arising thereon have become vested de- 
pends upon circumstances. 


tion, possesses the power to direct a restitu- 
tion to taxpayers of a county, or other 
municipal corporation, of property exacted 
from them by taxation, into whatever form 
the property may be changed, so long as it 
remains in the possession of the munici- 
pality, and that the exercise of this power 
infringed upon no provision of the Federal 


The legislature of a state, unless re- Constitution. 
strained by the provisions of its constitu- 


In error to the Supreme Court of the State of New Jersey. 

Opinion delivered May 11th, 1891. 

The facts of the case are stated in the opinion of the Court of 
Errors and Appeals of New Jersey, delivered by Mr. Justice PARKER, 
and reported in 49 N. J. L. (20 Vr.) 664. 

They may be stated briefly as follows: The Essex Public Road 


Board was created by an act of the legislature, approved March 31st, 
1869, with power to lay out public roads in the county of Essex. The 
5th section of the act provides for the assessment of damages and 
benefits. The 15th section provides that where assessments are not 
paid, lands on which they are charged may be sold to any person who 
will take them for the shortest time and pay the full amount due, the 
purchaser to receive a certificate of sale and at the end of three years 
a declaration of sale, with the provision that the time for redeeming 
shall remain open until the end of the term. 

By supplement approved March 31st, 1875, it was provided that 
lands might be struck off to the Road Board by its corporative name 
for the term of fifty years and might be held and sold by the Board 
for the use of the company, subject to the same conditions and 
limitations. 

On the 31st of March, 1882, an act was passed which gives power 
to compound, adjust and compromise any tax or assessment which 
may have been laid or might thereafter be laid by virtue of the 
powers conferred by the acts concerning the Road Boards, between 
the Board or the owner and mortgagee of any land which may have 
been or thereafter might be taxed or assessed for benefits, and to 
discharge the land from the lien of such tax or assessment upon the 
payment of the sum agreed upon, 
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This last act also provides that in case of the failure of the Board 
to act upon an application, the owner or mortgagee may petition the 
Justice of the Supreme Court for the appointment of arbitrators to 
settle and adjust the matter in difference between the petitioner and 
the Board; that the Justice may appoint the arbitrators who after a 
hearing may fix a sum to be paid in full settlement, provided that 
the act shall not apply to cases where the land had been sold for taxes 
and assessments and bought by a bona fide purchaser other than the 
Board or its representative. The arbitrators are to make a report in 
writing and upon tender of the amount named, with interest, the land 
is to be discharged from the encumbrance. 

Under the act of 1882 Jacob Skinkle filed a petition with reference 
to assessments on certain lands of his on which he held a mortgage 
when the assessments were made and which he had since bought 
under the foreclosure proceedings. The petition stated that he had 
applied, in writing, for a compromise, and that the Board had refused 
it. After the petition had been presented and testimony taken, Mr. 
Justice Depue certified a number of questions to the Supreme Court 
for its advisory opinion. An opinion was rendered in which the legal 
position of the petitioner on all the questions certified was sustained ; 
47 N. J. L. (18 Vr.) 93. 

Thereupon the Justice appointed arbitrators and they, after hear- 
ing the parties, adjusted the taxes and assessments and their report 
was ordered to be filed. The proceedings were taken by the Road 
Board upon certiorari to the Supreme Court, where it was decided 
there was no error; 49 N. J. L. (20 Vr.) 65. 

The case was then brought to the-Court of Errors and Appeals and 
the judgment of the Supreme Court was affirmed; 49 N. J. L. (20 
Vr.) 641. 

The Court of Errors and Appeals held that the act entitled “ An 
Act to authorize the compromising or settling by arbitration of any 
tax or assessment laid by any public road board in this state,” ap- 
proved March 31st, 1882, was constitutional; that it was retrospective 
in its character; that either the owner of the land or the mortgagee 
might apply; that a case was made which justified the Justice in ap- 
pointing arbitrators; that the proceedings and report of the arbi- 
trators were legal; and that there was no difficulty in carrying out 
the provisions of the act. The judgment of the Supreme Court of 
New Jersey was affirmed, and the record remitted to that court, and 
the cause brought here on writ of error. 


Mr. Joseph A. Beecher and Mr, John W, Taylor for the plaintiff in 
error, 
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Mr. J. Frank Fort for the defendant in error. 

Mr. Curer Justice Fu.uer delivered the opinion of the Court: 

Was the obligation of a contract impaired, or plaintiff deprived of 
property without due process of law, by the act of March 31st, 1882? 

The argument is that because the real estate assessed might, in the 
absence of purchasers at the sale to enforce the assessment, be struck 
off to the Board for the term of fifty years, under the 5th section of 
the act of 1875, (Laws N. J. 1875, p. 420), and might “ be held and 
sold, assigned and disposed of by said Board for the use of the 
county, with all the rights and privileges of a purchaser at such sale,” 
the Board, whenever this happened, became vested with a term in 
the real estate so struck off to it by the same title and subject to the 
same protection which any other bona fide purchaser at such sale 
would have acquired under section 15 of the act of 1869. (Laws N. 
J. 1869, p. 957). And that, therefore, the act of 1882 (Laws N. J. 
1882, p. 256), in providing a mode by which the assessment might be 
compounded, compromised and discharged, and that this might be 
done where the real estate had not been sold to a bona fide purchaser 
other than the Public Road Board or its representative, impaired and 
annulled an executed contract, and took for the defendant’s private 
use property vested in the Board. 

We do not concur in this view. The Public Road Board was an 
involuntary quasi corporation, created to construct a public work and 
authorized to procure the means to accomplish the improvement by 
the imposition cf assessments upon private property. It was purely 
a governmental agency, existing wholly for public purposes, and 
whose interests belonged exclusively to the public. The power of 
the legislature over it was plenary. It held, and could hold, no 
real estate in a proprietary or private sense, and after it was em- 
powered to bid in at its own sale, it acquired no more proprietary in- 
terest in the real estate struck off to it than it had had in the assess- 
ment. Its purchase was in perpetuation of the lien and in aid of 
collection, and it was as competent for the legislature, as between it 
and its own agent, to prescribe terms upon which the land-owner 
might redeem, as to abolish the Board and rescind the assessment 
altogether, as it might do, saving any vested rights of third parties. 

The entire transaction was matter of law and not of contract, and 
as such open to no constitutional objection. Commissioners v. Lucas, 
93 U. S. 108; Newton v. Commissioners, 100 U. 8S. 548; State v. 
Railroad Company, 3 How. 534. 

Even as to third parties an assessment is not a contract in the sense 
in which the word is used in the Constitution of the United States; 
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and whether rights arising thereon have become vested depends upon 
circumstances. Garrison v. New York, 21 Wall. 196; Railroad Com- 
pany v. Nesbitt, 10 How. 395. 

In Garrison v. New York, this court decided that the New York act 
of 1871, authorizing the Supreme Court of the State to vacate an order 
made in 1870, confirming the report of the commissioners respecting 
property taken for a public improvement, if error, mistake, irregu- 
larity, or illegality appeared in the proceedings, or the assessments for 
benefits or the awards for damage had been unfair and unjust, or in- 
equitabie or oppressive, and to refer the matter back to new commis- 
sioners to amend or correct the report, or to make a new assessment, 
was not unconstitutional. 

Mr. Justice Field, delivering the opinion of the court, said: “In 
the proceeding to condemn the property of the plaintiff for a public 
street, there was nothing in the nature of a contract between him and 
the city. The State, in virtue of her right of eminent domain, had 
authorized the city to take his property for a public purpose, upon 
making to him just compensation. All that the constitution or jus- 
tice required was that a just compensation should be made to him, 
and his property would then be taken whether or not he assented to 
the measure. The proceeding to ascertain the benefits or losses which 
will accrue to the owner of property when taken for public use, and 
thus the compensation to be made to him, is in the nature of an in- 
quest on the part of the State, and is necessarily under her control. 
It is her duty to see that the estimates made are just, not merely to 
the individual whose property is taken, but to the public which is to 
pay for it. And she can to that end vacate or authorize the vacation 
of any inquest taken by her direction, to ascertain particular facts for 
her guidance, where the proceeding has been irregularly or fraudu- 
lently conducted, or in which error has intervened, and order a new 
inquest, provided such methods of procedure be observed as will 
secure a fair hearing from the parties interested in the property. 
* * * Until the property is actually taken, and the compensation 
is made or provided, the power of the State over the matter has not 
ended. Any declaration in the statute that the title will vest at a 
particular time, must be construed in subordination to the constitu- 
tion, which requires, except in cases of emergency, admitting of no 
delay, the payment of the compensation, or provision for its payment, 
to precede the taking, or, at least, to be concurrent with it.” 

In Railroad Company v. Nesbit, the State of Maryland granted a 
charter to a railroad company, in which provision was made for the 
condemnation of land by the assessment of damages by a jury and the 
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confirmation of the award by the county court. The charter further 
provided that the payment or tender of payment of such valuation 
should entitle the company to the property as fully as if it had been 
conveyed. In 1836 there was an inquisition by a jury condemning 
certain lands, which was ratified and confirmed by the county court. 
In 1841 the Legislature passed an act directing the court to set aside 
the inquisition and order a new one. On the 18th of April, 1844, the 
railroad company tendered the amount of the damages, with interest, 
to the owner of the land, which offer was refused, and on the 26th of 
April, 1844, the owner applied to the county court to set aside the in- 
quisition and make a new one, which the court directed to be done. 
It was held that the law of 1841 was not a law impairing the obliga- 
tion of a contract and that it neither changed the contract between 
the company and the State, nor did it divest the company of a vested 
title to the land. 

Undoubtedly the distinction exists, as counsel urges, between regu- 
lation and appropriation, and under the Constitution of New Jersey, 
as under those of the other States, the legislative power is not so 
transcendent that it may at its will do that which amounts to an arbi- 
trary divestiture of the private property of a municipal corporation. 

In Railroad Company v. Ellerman, 105 U. 8., 166, 172, which in- 
volved the right of the city of New Orleans to erect and maintain 
wharves within its limits and to collect wharfage under its charter 
and the statutes of Louisiana, it was held that no right of the city 
was infringed by a subsequent enactment of the general assembly of 
that state, granting to a railroad company the authority to enclose 
and occupy for its purposes and uses a specifically described portion 
of the levee and batture and maintain the wharf it had theretofore 
erected upon its property within those limits, and exempting it from 
the supervision and control which the municipal authorities exercised 
in the matter of public wharves. And Mr. Justice Matthews, deliver- 
ing the opinion of the court, said: “ Neither would this be in deroga- 
tion of any vested right of the city. Whatever powers the municipal 
body rightfully enjoys over the subject is derived from the Legislature. 
They are merely administrative and may be revoked at any time, not 
touching, of course, any property of the city actually acquired in the 
course of administration.” 

But no question involving that distinction arises here. There is no 
contract with or grant to the Public Road Board, which the state 
could not resume; and in no aspect can the board be regarded as 
acting in a private capacity, or as having acquired a private interest 
in real estate struck off to it for want of purchasers. 
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We may properly consider the case in another aspect, equally deci- 
sive. The Road Board act prescribed that assessments should be 
made in proportion to, and not in excess of, the benefits conferred by 
the improvement; and by the law under consideration.,the road board 
was enabled to compound, adjust, and compromise any tax or taxes, 
assessment or assessments, that might have been, or might thereafter 
be, laid or imposed by virtue of the Road Board acts; and in case of 
application by the owner or mortgagee for a compromise and adjust- 
ment, and on the failure of agreement between the board and the 
applicant, the applicant could apply on notice for the appointment 
of arbitrators; and the statute provided for a hearing of all the par- 
ties in interest, and for a full review of the proceedings through the 
judicial tribunals of the State. The record clearly shows that the 
legislature intended, by the act of 1882, to correct the results of pre- 
vious action, which had been so mistaken and oppressive as to call 
for interference. 

In Commissioners v. Lucas, 93 U. 8S. 108, it was ruled that, unless 
restrained by the provisions of its constitution, the legislature of a 
State possesses the power to direct a restitution to taxpayers of a 
county, or other municipal corporation, of property exacted from 
them by taxation, into whatever form the property may be changed, 
so long as it remains in the possession of the municipality, and that 
the evercise of this power infringed upon no provision of the Federal 
Constitution. 

The Supreme Court of New Jersey was manifestly right in holding 
that the object of the law was to give an appeal to the land owner, 
where the judgment against him would otherwise be final, and to so 
far review previous action as to secure the result of an assessment 
made in proportion to, and not in excess of, the benefits conferred by 
the improvement; and the learned judge who delivered the opinion 
well said: ‘Restoration to the injured party, by the judgment of 
the tribunal established by this law, of the sum taken from him in 
excess of the benefits conferred, cannot constitute an illegal taking of 
property from the road board.” Skinkle v. Essex Road Board, 47 
N. J. L. (18 Vr.) 93, 99. 

It is unnecessary to pursue the subject further. We concur with 
the views expressed by the courts of New Jersey, and the judgment 
is affirmed. 
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STATE, EVANS, PROS., v. BOARD OF CHOSEN FREEHOLDERS OF HUDSON CO. 


enure of Office—Honorably Discharged Soldiers. 


The act of 1888, p. 135, respecting the removal of honorably dis- 
charged soldiers from offices and positions, does not prevent the bona 
Jide abolition of an office or position of such incumbent. 

A person appointed by the Board of Freeholders of Hudson as 
machinist and relieving engineer at the sum of $3.50 per day, whose 
services were gas and steam fitting and relieving the regular engineers 
at the county building, and who worked whenever sent by the super- 
intendent, and who was paid for his time of actual service, is not 
within the terms of the act. 

Opinion by ReEEp, J. 

Mr. J. W. Bissell for plaintiff in certiorari. 

Mr. J. McGrath for defendant. 





OTHER CASES DISPOSED OF. 


Vandergift v. State, opinion to be filed; Phillips v. Mac Kay, new trial 
ordered; Halstead v. Handel, rule discharged; Metzgan v. West Jersey 
R. R. Co., rule discharged ; Schwager v. West Jersey R. R. Co., rule 
discharged ; Collins v. West Jersey R. R. Co., rule discharged; Stajall v. 
West Jersey R. R. Co., rule discharged; State, United R. R. Co. et al., 
pros., v. National Docks Railway Co., order and proceedings affirmed. 


2 





NEW JERSEY COURT OF ERRORS AND APPEALS. 


(Notes of Motions at the June Term.) 


ANONYMOUS. 
Motion to Dismiss Appeal Because Notice of Appeal Had Not Been Filed. 


Mr. Ransom moved that the petition of appeal be dismissed on the 
ground that no notice of appeal had been filed in the Court of 
Chancery. 

Mr. Van Valen, in reply, said that notice of appeal had been served 
on Mr. Ely, solicitor of the respondent, and that he had acknowledged 
service of it, and that the petition of appeal had been filed and served. 
He said the preparation of the case had involved great labor in gath- 
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ering together testimony, taken in various parts of the United States, 
and in having it printed in a book of five hundred pages. 

Tue Court asked whether the papers had been sent up to this court, 
so that the court had possession of the case. 

Mr. Van Valen said he thought the papers had been sent up. 

Tue Court ordered that the appellant file his notice of appeal 
within five days and serve a copy of it on the solicitor of the 
respondent, and that if this were done the appeal should stand. 





METHODIST CHURCH v. PENNSYLVANIA RAILROAD. 
Motion to Stay Injunction, Pending Appeal. 


Mr. S. H. Gray moved that an injunction decreed by the Court of 
Chancery should be stayed until after the hearing of the cause on 
appeal in his court. The decree appealed from was one advised by 
Vice-Chancellor Pitney, whose opinion was filed June 11,1891. The 
decree directed the railroad company to desist from using its tracks 
on streets in Camden for terminal purposes. 

Mr. Gray read a clause written by the Vice-Chancellor at the end of 
the decree, declaring that no injunction should issue, nor should the 
defendant be bound to obey the decree until after June 17. This, he 
said, was done to give an opportunity to apply to this court at the 
opening of this term for a further stay. He insisted that the tracks, 
which had been on the complainant’s side of the street, had been 
taken up since the bill was filed, and that the only tracks now used 
are tracks that have been in use since 1834, and none later than 1880. 

Mr. Wartman, in reply, said that the questions involved had already 
been determined in prior cases (Thompson v. Penna. R. R. Co. and 
Angel v. Penna. R. R. Co.), and that the injunction was not directed 
to the ordinary use of the tracks, but to the use of them for terminal 
purposes, making up or drilling trains, in which there were more than 
one hundred operations a day, and that the damage to the church was 
very serious in interfering with public worship. 

Tue Curer Justice remarked that the court could not try the case 
at this time, and that to deny the motion for a stay would deprive the 
party of the benefit of his appeal. We moved that the motion be 
granted, and that the injunction be stayed until the hearing. There 
being no objection, it was so ordered. 
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ABSTRACTS OF RECENT OPINIONS. 


(New Jersey Supreme Court, June Term, 1891.) 


RANDALL v. STATE. 


Organization of Grand Jury—Larceny—Description of U.S. Gold Cer- 
tificate. 


If, at the time fixed for opening a Court of Oyer and Terminer, noJus- 
tice of the Supreme Court is in attendance, and the Court of Common 
Pleas thereupon orders an adjournment of the Oyer to a future day, 
the Court of General Sessions may, nevertheless, organize the grand 
jury in accordance with section 28 of the Criminal Procedure act. 

A grand jury organized under section 28 of the Criminal Proce- 
dure act, proceeds as part of the Court of General Quarter Sessions, 
and indictments prescribed by it for offences within the jurisdiction 
of the sessions may be tried in that court without the intervention of 
the oyer. 

In an indictment for larceny, a United States gold certificate issued 
under the act of Congress approved July 12th, 1882, Chap. CCXC, 
§ 12, is sufficiently described as a “ United States Treasury note.” 

Under sections 135 and 136 of the Crimes’ Act, an indictment is 
sufficient if it characterizes the offence as an unlawful and malicious 
taking and stealing from the person, without charging a felonious 
stealing and carrying away. 

Opinion by Dixon, J. 

Mr. Francis J. Swayze for the plaintiff in error. 

Mr. Theodore Simonson for the State. 





RANDALL v. STATE. 


Indictment— Crimes— Prison Breach. 


In charging a misdemeanor it is not necessary to use the terms 
“ feloneously ” or “ unlawfully” unless such terms form part of the 
statutory definition of the offence. 

In this state prison breach by a prisoner committed for a crime not 
punishable with death is a misdemeanor, and neither of the terms 
“ felonously ” or ‘‘unlawfully ”’ is necessary in its definition. 

Charging a prisoner with breaking out of prison is the same as 
charging him with breaking prison. 





Sct AS oo Woe mao te 


‘th 


ABSTRACTS OF SUPREME COURT DECISIONS. 919 


If a prisoner, being in a corridor of a jail, unlocks a door between 
the corridor and one of the cells and thence escapes, he commits 
prison breach. 

Opinion by Drxon, J. 

Mr. Francis J. Swayze for the plaintiff in error. 

Mr. Theodore Simonson for the State. 


SHARP v. STATE. 
Indictment for Obtaining Money Under False Pretences. 


An indictment for procuring one to endorse the promissory note of 
the accused by false pretences charged that one false pretence consist- 
ed in falsely stating that the property of the accused was not encum- 
bered by any lien. Held, that the charge was not sustained by proof, 
that in response to a question as to his ownership of his personal prop- 
erty the accused falsely stated that he did not owe a dollar in the world. 
The indictment having charged a particular false pretence it will not 
be supported by proof of a general statement. Although the latter 
be false, there was therefore a substantial variation between the indict- 
ment and the proof. Upon the trial of the indictment the court 
directed the jury to convict if they believed the accused procured 
the endorsement by false representations knowing that he could not 
fulfill the promise. Held, that the charge was erroneous because it 
ignored two essentials of the crime charged, (1) the intent to de- 
fraud, and (2) knowledge of the falsity of the representation and 
because it did not restrict the jury to the consideration of the 
particular false statement charged in the indictment. 

Opinion by Maerg, J. ' 

Mr. Austin H. Swackhamer for plaintiff in error. 





CENTRAL R. R. CO. OF N. J. v. THE CITY OF ELIZABETH. 
Public Highway—Riparian Rights—Grant of Land Under Water. 


According to the Colonial act, passed June 20th, 1765 (Allinson’s 
Laws p. 269), there existed, at and after the passage of the act, a 
public highway six rods wide, extending through the Elizabethtown 
Point tract to the waters of Arthur Kill. 

Prior to November 12th, 1874, there was a public highway extend- 
ing through the Elizabethtown Point tract to the waters of Arthur 
Kill, and on that day the State of New Jersey granted to the Central 
R. R. Co. of N. J. the land below the original high-water line in front 
of the highway, with all the rights of the State therein. Held, that 





220 THE NEW JERSEY LAW JOURNAL. 


the highway did not thereafter extend below the original high-water 
line, over land artificially reclaimed. Hoboken Land Improvement 
Co. v. Hoboken, 38 N. J. L. (7 Vr.) 540, distinguished on the ground 
that in that case there was a mere license, and not a grant, and 
Hoboken v. Penna. R. R. Co., 124 U. 8. 656, followed. 

A private grant of the State, obtained by false suggestion, is not 
deemed void in collateral proceedings if the false suggestion does not 
appear on the face of the grant. 

Opinion by Drxon, J. 

Mr. Marsh and Mr. Bergen for the plaintiff. 

Mr. Stevens and Mr. Benj. Williamson for the defendant. 





STATE, CHASMER, PROS., v. CONVERY, CLERK OF MIDDLESEX COMMON PLEAS. 
Change of Roads—Road Orossing Railway— Certiorari. 


The notice of an application to have surveyors appointed to change 
a public road under the act of 1881, Sup. Rev., p. 877, §31, must state 
the residence of the judge before whom the application is to be made 
(citing State, Parkhurst, Pros., v. Vandervere (19 Vr.) 80. 

An application under this act to change one of two roads crossing 
a railroad so that the one as altered will be nearer to and within five 
hundred feet of the other is in conflict with the act of 1881, Sup. 
Rev., p. 847, §10. 

As a matter of practice, the writ of certiorari should not be entitled 
against the clerk of the Court of Common Pleas, but against the 
applicants for the order. State, Miller v. Stout, 46 N. J. L. (17 Vr.) 
42; Warford v. Smith, 25 N. J. L. (1 Dutch.) 212; State, Com’r v. 
Jersey City, 35 N. J. L. (6 Vr.) 404. Amendment allowed to con- 
form to this practice. 

Opinion by Regn, J. 

Mr. A. H. Strong for the prosecutor. 


STATE, ARYLE, PROS., v. LANTZ, COLLECTOR OF OXFORD TOWNSHIP. 
Taxation—Deduction for Mortgage—Place of Taxation. 


A mortgage upon lands which are exempt from taxation is taxable, 
but it must be assessed to the mortgagee at the place of his domicile. 
It is only mortgages for which a deduction is claimed which are 
assessable under section 2 of the act of 1876, at the place where the 


land lies. 
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The court may direct an assessment to be charged to the proper 
taxing district where a tax is due, but the tax was erroneously assessed 
at the wrong place. 

Opinion by Reed, J. 

Mr. George A. Angle for the prosecutors, 

Mr. Nicholas Harris for the defendants. 





STATE, FOLWELL, v. FULLER. 
Execution—Claim of Title—Jurisdiction of Justice to Issue Venire. 


A claimant, upon the trial of his title to property, which has been 
levied on under an execution out of a justice’s court, need not prove 
the execution and levy (Justice’s Court Act, § 59, Rev. 551). 

The claimant must file with the justice a claim describing the 
property levied on, upon which he claims and the facts which confer 
jurisdiction upon the justice to issue a venire, and if the plaintiff in 
execution on the return day of the venire does not challenge the exist- 
ence of the jurisdictional facts, but obtains an adjournment, and 
afterwards permits the iury to be sworn and the trial to proceed, he 
is presumed to have admitted such jurisdictional facts. Citing Free- 
man, on Ex. Sec. 277; Harrison v. Singleton, 3 Ill. 21; Brown v. 
Hunt, 31 Ala. 136; Baird v. Johnson, 3 N. J. Eq. (2 Green.) 120; 
Crepps v. Durden; Am. note to Smith’s leading cases, Vol. 1, p. 832. 

Opinion by Rezp, J. 

Mr. A. Stephany for the prosecutor. 

Mr. J. J. Crandall for the defendant. 





STATE, MORRILL, PROS., v. SIMPKINS, COLLECTOR OF BOROUGH OF VINELAND. 
Assessor of Borough Has General Power to Assess Taxes. 


The assessor of a borough organized under the act for the forma- 
tion of borough governments, approved April 5th, 1878, is empow- 
ered by the supplement of March 23, 1888, to assess all taxes, state, 
county, township, school, as well as borough taxes. 

Opinion by Rezp, J. 

Mr. J. J. Crandall for the prosecutor. 

Mr. John Mitchell for the defendant. 


STATE, CLARK, PROS., v. MAYOR OF NEWARK. 
Election Expenses, How Divided Between Cities and the County. 


The expense of erecting booths under the election law of 1890 is 
to be borne equally by the county and the city, because they are used 
both in the county and city elections, 
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The county must pay one-half the expense of canvassing and 
making the registry, and each city and township one-half, because it 
is used in every election. The county is to pay the cost of revising 


the registry for the November election, and each township is to pay 
for revising the registry for its Spring election, and the city is to 


pay for revising the registry for its November election. 
Mandamus issued. 
Opinion by Van Sycket, J. 
Mr. F. W. Stevens for the plaintiff. 
Mr. Joseph Coult for the defendants. 


MISCELLANY. 


THE UNITED STATES CIRCUIT 
COURT OF APPEALS. 


The new Federal Courts of Appeals were 
organized in the several circuits on June 
16th. In our own circuit the court was 
organized in Philadelphia. The judges 
present were Messrs Justice Bradley, 
Marcus W. Acheson, the circuit judge ; 
Edward T. Green, district judge of the 
District of New Jersey; William Butler, 
district judge of the Eastern District of 
Pennsylvania; James H. Reed, district 
judge of the Western District of Pennsyl- 
Wales, district 
Mr. 
and 


vania, and Leonard E. 
judge of the District of Delaware. 
Justice Bradley opened the court 
made an address to the members of the bar. 

In New York the court was opened by 
Mr. Justice Blatchford in the presence of 
the circuit and district judges and many 
distinguished members of the bar. The 
judges wore silk gowns, as the judges of 
the Supreme Court have done for many 
years and as, we trust, the judges of these 
Appellate Courts in all the circuits will do. 
Mr. Justice Blatchford made an address, 
describing the jurisdiction of the new 
court and the purposes of its creation. Mr. 
Joseph A. Choate responded for the bar, 
beginning with a tribute to Mr. Evarts, 
the author of the act of Congress by which 
the court was constituted, and said it was a 
fitting close to the Senator’s long and hon- 
orable career as a legislator, 


The opening of these courts is a notable 
event in the history of the Federal judi- 
ciary They will have a large part of the 
jurisdiction of the Supreme Court and will 
be the courts by which will give the final 
decision in by far the larger number of the 
cases within the Federal jurisdiction. 
They will give the people the benefit of the 
judgment of a Federal Court of Appeal in 
many cases in which such appeal has been 
practically denied heretofore, and will 
make the Federal judiciary much more 
familiar to the people of the whole country 
than it ever has been in the past. 


LEADING ARTICLES IN EX- 
CHANGES, 





The Journal of Jurisprudence and Scottish 
Law Magazine, June, 1891. T. & F. 
Clark, Glasgow. 

The taxation of fen-duties; the sumptu- 
ary laws of Scotland; the fate of the post- 
poned trial (in verse). 

American Law Review, May, June, 1891. 
Review Publishing Co , St. Louis, Mo. 
The Roman by Charles E 

Fenner; how far is it safe for citizens of one 

State to organize a corporation in another 

state to do business at home? by George 

A. O. Ernst; reform in land transfer, 

(report read before the Illinois State Bar 

Association by Prof. Harvey B. Hurd, as 

chairman of the Committee on Jurispru- 

dence and Law Reform); Hammond’s 
jlackstone, by George H, Smith; the 


advocate, 





MISCELLANY. 


appointment of a receiver for the city of 

Nashville in 1869, by Lucius S. Merriam ; 

English league affairs, G. H. Knott; the 

New Orleans Mafia case, by Robert H. 

Marr, Jr. 

Harvard Law Review, May, 1891. The 
Harvard Law Review Publishing Asso- 
ciation, Boston, Mass. 

The older modes of trial, by James B. 
Thayer; Nemo tenetur seipsum prodere, by 
John H. Wigmore. 

The Canadian Law Times, 
Carswell & Co,, Toronto. 
The constitution of Canada (continued); 

tenancy by entireties. 


June, 1891. 


The Virginia Law Journal, June, 1891. 
The Virginia Law Journal, Rich- 
mond, Va. 

Double taxes on mortgaged lands, by H. 
M. Magruder; vacancy in a judgship— 
what is—can the governor fill it? by Joan 
W. Bell; the limitation of a judgment lien, 
by C. E. Nicol. 

The Central Law Journal, June. The Cen- 
tral Law Journal, St. Louis, Mo. 

Effect of other or double insurance upon 
mortgagees insurance, by N. W. Thornton; 
nature upon trust 
investments may be made, by Lynne §. 
Metcalfe, Jr. 

The Trish Law Times and Solicitors’ Journal, 
June, 1891, Dublin. 

The bona fide traveler question; constable 
advocates; speculations for differences; 
gifts to persons in loco parentis ; royal wit- 
nesses; interviews with clients; the ‘Dunn 
carta et sola’’ clause. 


of securities which 


Temple Newspaper and 


Pump Court—The 
Solicitors’ Review, London, May 30, 1891. 


Personal relations of husband and wife 


(part second). 





BOOK NOTICES. 


THE LAW or Lire INSURANCE, including 
Accident Insurance and Insurance by 
Mutual Benefit Societies, by Frederick 
H. Cooke, of the New York Bar. Baker, 
Voorhis & Co., 1891. 

In these days of the multiplication of 
reports and treatises on every branch of 
the law, it is a relief to find so large a 
subject as life insurance treated within the 
covers of a book of about three hundred 
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pages. The fact is that cases have become 
so numerous that the good old method of 
writing a history of the development of the 
law from precedent to precedent has 
become impossible. The writer must go 
through that process for himself and then 
only state his conclusions and refer to his 
cases. This Mr. Cooke seems to have done, 
The general rules and principles of the 
subject in its various branches are stated 
concisely and clearly in the text, and the 
notes contain references to cases with 
exceptions and explanations. Many recent 
cases in New Jersey are referred to, espe- 
cially cases relating to mutual benefit 
societies, but in support of the proposition 
that a beneficiary may be designated as the 
wife of the insured when she is not his 
wife. We find no reference to Supreme 
Lodge, K. of P., v. Vivar, 23 Vr., 455, 
although the case is cited a half dozen times. 
There is a double table of cases and an 
index and an appendix of forms. The 
printing and typographical arrangement of 
the book are excellent. 


LAWYERS’ REPORTS, annotated, books 9 
and 10, by Robert A. Desty, editor; 
Burdett A. Rich and Henry F. Farn- 
ham, reporters, Rochester, N. Y. The 
Lawyers’ Co-operative Publishing Com- 
pany, 1890, 1891. 

The cases in these reports are well- 
selected and are accompanied in’ many 
instances by the briefs of counsel or anno- 
tations by the editor, or by both. There is 
a ‘‘resume’’ of the decisions at the end of 
each volume, besides the usual index and 
table of cases. The notes are often valu- 
able monographs on the subject of the 
decision and are always useful for their 
reference to cases. The intention doubtless 
is to refer to the latest cases, but in a long 
note on ‘‘Investments by Trustees,’’ in 
volume 9, p. 279, the rule in New Jersey is 
not stated as strongly as it has been laid 
down by the Chancellor with the approval 
of the Court of Errors in Tucker v. Tucker, 
6 Stew. 235, 7 Stew. 292. 

THE AMERICAN STATE REPORTS, contain- 
ing the cases of general value and 
authority, subsequent to those contained 
in the ‘‘American deeisions’’ and the 
‘“‘American Reports,’’ decided in the 
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courts of last resort of the several States. 

Selected, reported and annotated by A. C. 

Freeman, and the associate editors of the 

“American Decisions,’’ vol. XVIII- 

Bancroft-Whitney Company, San Fran- 

cisco, Cal. 

This series of select cases have now been 
published three years, and four volumes 
are being published annually. We can add 
but little to what has already been said 
with reference to these reports. As the 
number increases their value becomes more 
permanent, as in nearly every volume are 
found long and valuable notes on some im- 
portant subject of the law. Some of these 
notes are exhaustive and are of practical 
value, especially to the busy practitioner. 

The present volume contains several 
notes of more than usual interest. One of 
these, on ‘‘ Contracts of Infants,’ covers 
151 pages of small type and is carefully 
divided under a number of well shown sub- 


divisions. 
The cases were all decided with a very 
few exceptions in 1890, by the Courts of 


Last Resorts in the states of Alabama, 
California, Connecticut, Indiana, Iowa, 
Michigan, Minnesota, Missouri, Montana, 
Nebraska, New York, North Carolina and 
Texas. This volume, as all other volumes 
of this series, contains an index to the 
notes as well as a complete general index. 


NEw JERSEY Equity REPORTS, Volume 
47, Part 1. S. Meredith Dickinson, re- 
porter, Trenton, N. J. The W. 8. Sharp 
Printing Company, 1891. 

The first part of Second Dickinson con- 
tains the cases in Chancery and in the 
Prerogative Court decided at the May 
term, 1890, and those on appeal to the 
Court of Errors decided at the June term, 
1890. 

Mr. Dickinson is keeping up the reputa- 
tion of the New Jersey Equity Reports for 


completeness and accuracy, and the appear- 
ance of the print and paper remains the 
same as before, under the direction of the 
same printers. The publication is not as 
prompt as is desirable, and if it were not 
for the Atlantic Reporter the bar would 
have to depend on the NEw JERSEY LAW 
JOURNAL for reports of recent cases. 

There is one case in this volume which 
ought to have been more fully reported. 
It is Hinkle v. Camden Safe Deposit and 
Trust Co., to which we referred last month 
(14N. J.L. J. 164.) A statement of the facts 
would have made it clear that the decision 
applied only to a case of a mortgage 
executed before the laborer’s lien accrued 
and before the company became insolvent. 





INDEX TO LAWS 1891, 


In Index to Laws of 1891 there should 
be inserted the following: ‘‘ Religious 
Societies, p. 110,’ there being no index 
reference to the chapter referred to. 





DEGREE OF LL.D. 


The degree of LL.D. was conferred on 
Vice-Chancellor Pitney by Princeton Col- 
lege at the late Commencement. The Vice- 
Chancellor expects to sail for Europe July 
15th, for a short vacation. , 





COUNSELLORS ADMITTED. 


The following were the counsellors ad- 
mitted at the June term: George W. An- 
derson, of Somerville; Sherrard Depue, 
Chauncey G. Parker, G. W. W. Porter, of 
Newark; C. Addison Swift and Timothy 
M. Kelly, of Elizabeth; John S. Mc- 
Master, of Jersey City; Horace Roberson, 
of Bayonne; Frederick A. Rex, of Camden, 
and Henry W. Gledhill, of Paterson, 





